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MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties email Department 07 to request 

argument and to specify the issues to be argued.  Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be 

argued.  Failure to timely advise the Court and counsel or self-represented parties will 

preclude any party from arguing the matter.  (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  Warning: this email 

address is not to be used for any communication with Department 07 except as expressly 

and specifically authorized by Dept. 07.  Any emails received in contravention of this order 

will be disregarded by the Court and may subject the offending party to sanctions. 
 
 

 1.  TIME:  9:00   CASE#: MSC17-00330 
CASE NAME: CRUZ VS. LAS MONTANAS 
SPECIALLY SET HEARING ON FINAL APPROVAL 
SET BY DEPT.12 
* TENTATIVE RULING: * 
 
Unopposed motion granted as requested. 
 

  

 2.  TIME:  9:00   CASE#: MSC19-01709 
CASE NAME: GANTAN VS. GANTAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #’s 3 and 4 below. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01709 
CASE NAME: GANTAN VS. GANTAN 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY KAMILEE GANTAN 
* TENTATIVE RULING: * 
 
Mooted by the striking of the defendants answer and the fact that a default will now be entered 
against the defendant. 
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 4.  TIME:  9:00   CASE#: MSC19-01709 
CASE NAME: GANTAN VS. GANTAN 
HEARING ON OSC RE: WHY DEFENDANT'S ANSWER SHOULD NOT BE STRICKEN FOR 
FAILURE TO APPEAR 2/1 & FILE CMC STATEMENT 
* TENTATIVE RULING: * 
 
The defendants answer is now stricken and the defendant is now in default. A judgement 
package is to be served and filed no later than 3/26/21. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-02102 
CASE NAME: PAREDES VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment or, in the Alternative, for 
Summary Adjudication (“Motion”), filed by John Muir Health (“John Muir”). John Muir has 
failed to show that one or more elements of plaintiff’s cause of action cannot be established. 
The Motion is denied. 

Background 

After suffering injuries from a moving vehicle accident, plaintiff, a minor, was treated at 
John Muir between October 2018 and January 2019. (See Separate Statement of Material 
Facts, “SSMF,” No. 1.) At John Muir, he underwent multiple procedures involving vacuum 
assisted closure (“VAC”) placement to treat his bilateral thigh wounds. (See SSMF, No. 2.) 
It appears that plaintiff contends that during one of these procedures, a wound VAC sponge was 
inappropriately left in one of his wounds. (See Motion, 2:8-9.) 

Plaintiff later sued multiple defendants for medical negligence through his mother and 
Guardian Ad Litem. In his First Amended Complaint (“FAC”), he alleges that defendants: 

a. Failed to properly evaluate plaintiff; 
b. Failed to pay proper attention during surgical procedures; 
c. Failed to remove all foreign objects from plaintiff at the conclusion of a surgical 

procedure; 
d. Failed to recognize foreign objects were left in the surgical site; and 
e. Failed to monitor [sic] properly evaluate, monitor and treat plaintiff for infection.  

(FAC, ¶8.) 

 Nothing in the FAC specifically blames any particular person or type of professional, or 
further details the nature of the defendants’ alleged negligent acts.  

John Muir moves for summary judgment or, in the alternative, summary adjudication on 
two issues: (1) lack of causation, and (2) lack of breach. In support of its Motion, John Muir 
contends the nurses present did not place the wound VAC sponges in plaintiff’s wounds, decide 
where to place them, or remove them. (SSMF, Nos. 3-5.) They also did not prepare the 
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operative reports. (SSMF, No. 6.) It appears John Muir also contends the nurses did not count 
sponges in this case, and they were not responsible for doing so, but these facts are somewhat 
ambiguously stated. (See SSMF, Nos. 4, 8.) 

John Muir offers the declaration of Michelle Harris, R.N. (“Nurse Harris”), wherein she 
states that: 

Vacuum assisted closure of a wound is a therapy employed to assist a patient's 
body in the wound healing process. The treatment includes the placement of foam 
or gauze often referred to as a "sponge" in the wound as well as other dressing 
materials over the wound with drainage tubes collecting to a vacuum pump which 
when engaged, removes air pressure over the wound. Wound VAC care provides 
both drainage and suction for wound care and healing. 

(¶12.) 

Nurse Harris further opines that John Muir nurses in the operating room met the 
standard of care, and that none of these nurses caused the injuries of plaintiff. She states that 
the wound VAC sponges were placed and/or removed by surgeons, not nurses. She states the 
location and number of sponges were determined by surgeons, who were also responsible for 
preparing the surgical reports. John Muir also provides a declaration from attorney Robyn 
Roberts, which includes deposition excerpts from the depositions of plaintiff and his mother, 
as well as plaintiff’s medical records.  

Plaintiff has opposed the Motion, offering a declaration by plaintiff’s mother and guardian 
ad litem, Souad Ziani. The opposition argues John Muir did not meet its initial burden because 
the SSMF does not state the VAC sponge was left for a legitimate purpose, or that leaving the 
sponge was not negligent. He also argues the Motion must be denied because it does not 
provide evidence of who cause the sponge to be left inside his wounds. 

Evidentiary Matters 

John Muir points out that, while plaintiff purports to dispute most facts in the separate 
statement, plaintiff cites no evidence in his response. This does not comply with California Rules 
of Court, Rule 3.1350(f)(2). Still, because the burden did not shift to plaintiff, this noncompliance 
is immaterial.  

Plaintiff objects to portions of Nurse Harris’s declaration as speculative and outside her 
area of expertise. The objectionable material states: 

10(d) Physicians determined that surgical placement and removal of the 
wound VAC was the optimal course for treating Ziani's thigh wounds due to his 
inability to tolerate the pain of the procedure at bedside. As a result, while at John 
Muir Health, physicians took Ziani to the operating room on several occasions to 
debride and collect fluid from Ziani's bilateral thigh wounds and to undertake wound 
VAC placement procedures. 

15. For therapeutic reasons, Wound VAC sponges are placed in the patient 
to remain in place at the completion of the surgical procedure when a wound VAC 
device is attached and engaged. 
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18. […] Nurses did not make these surgical decisions or undertake these 
surgical activities in the wound VAC procedures undertaken for Ziani at John Muir 
Health. 

As John Muir points out, plaintiff’s objections do not comply with all requirements of 
California Rules of Court, Rule 3.1354 because they do not quote the objectionable material. 
The objectionable material is identified by paragraph, however, and the bases for the objections 
are, in a general sense, set forth. Because the objectionable material is not material to this 
ruling, the Court declines to rule on these objections. (Code Civ. Proc., § 437c (q).) 

Discussion 

A motion for summary judgment "shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law." (Code Civ. Proc., § 437c (c).) "A defendant moving for 
summary judgment has the initial burden of showing, with respect to each cause of action 
set forth in the complaint, the cause of action is without merit. A defendant meets that 
burden by showing one or more elements of the cause of action cannot be established, or 
there is a complete defense thereto.” (Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1101.) A 
defendant may meet its initial burden by, for example, presenting plaintiff's factually 
devoid discovery responses from which an absence of evidence may be reasonably 
inferred. (Id. at 1095.) The scope of the moving party’s initial burden is defined by the 
pleadings. (Id. at 1102.) 

Even where an MSJ is unopposed, or the opposition is flawed, the Court cannot 
grant summary judgment unless the moving party meets its initial burden to show a cause of 
action is without merit. (Leyva, supra, 20 Cal.App.5th at 1101; Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305.) "All doubts as to the propriety of granting the motion—
i.e., whether there is any triable issue of material fact—are to be resolved in favor of the 
party opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483.)  

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can only 
be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (Code Civ. Proc., § 437c(f)(1); see also Nazir v. United Airlines, 
Inc. (2009) 178 Cal.App.4th 243, 251.)  

Here, John Muir does not meet its initial burden to show it is entitled to summary 
judgment or summary adjudication because nothing is presented to demonstrate the nature of, 
or extent of, plaintiff’s claim. John Muir’s attempt to negate its own view of plaintiff’s claim is not 
sufficient. Because the burden did not shift to plaintiff, plaintiff’s opposition, and the arguments 
therein, need not be specifically addressed. 

To prevail at trial, plaintiff will be required to prove by a preponderance of the evidence 
that (1) the defendants were negligent, that is, they breached the applicable standard of care, 
(2) that plaintiff was harmed, and (3) that defendants' negligence was a substantial factor in 
causing plaintiff's harm. (Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 507.)  

Because the issues in summary judgment are framed by plaintiff’s complaint, the Court 
first looks to what he pleaded. Plaintiff states defendants, including John Muir, failed to use the 
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level of skill, knowledge, and care in diagnosis and treatment of plaintiff. They failed to properly 
evaluate him, pay proper attention during surgical procedures, remove all foreign objects from 
plaintiff at the conclusion of a surgical procedure, recognize foreign objects were left in the 
surgical site, and properly evaluate, monitor and treat plaintiff for infection. (FAC, ¶8.)  

The fundamental problem with the Motion is that it does not adequately define the scope 
or nature of plaintiff’s claim beyond these allegations. John Muir provides no discovery 
responses (such as, for example, contention interrogatories) that describe and refine plaintiff’s 
allegations. Absent such definition, no factual theory of liability can be excluded. Nurse Harris 
does not comment on any “evaluation” of plaintiff, the nurses’ level of “attention during surgical 
procedures,” or their monitoring of plaintiff for “infection.” Granting the Motion would require an 
assumption that plaintiff’s only claim is premised on the placement and/or abandonment of a 
particular VAC sponge. Notably, nothing in the FAC even mentions a sponge.  

Assuming that the neglect to remove a wound VAC sponge is the issue in this case, 
none of the evidence from John Muir indicates the abandonment of the wound VAC sponge 
here was intentional or within the standard of care for a hospital. For example, while some 
wound VAC sponges are supposed to remain in some wounds, under some conditions, like 
when a wound VAC device is attached and engaged, it is unclear that this applies to plaintiff 
here, and whether the wound VAC device was “attached and engaged.” (See Nurse Harris’ 
declaration, ¶¶12, 15.) If the device was not “attached and engaged,” Nurse Harris fails to opine 
the nurses met the standard of care by not ensuring as much.  

There is also no evidence to indicate John Muir exclusively employs nurses, or that John 
Muir’s staffing for plaintiff’s surgeries solely consisted of nurses. While the supplemental 
evidence submitted by John Muir on reply may support the lack of an employment relationship 
between physicians/surgeons and John Muir, it does not address other types of employees such 
as physician assistants, for example. Notably, John Muir’s own evidence suggests a physician 
assistant was present during at least one procedure. (See Exhibit 3 to Declaration of Robyn 
Roberts, p. 1263.) At a minimum, to exclude causation through Nurse Harris’ declaration, John 
Muir needed to show it only employs nurses, not other professionals, and that the only standard 
of care relevant to John Muir is a nursing standard.  

Simply because the defendant in a medical negligence case provides an unopposed 
declaration by an expert does not necessarily mean the court should grant summary judgment. 
(Powell v. Kleinman (2007) 151 Cal.App.4th 112, 123.) An expert opinion is worth no more than 
the reasons and facts on which it is based. (Johnson v. Superior Court (2006) 143 Cal.App.4th 
297, 306-308, citing Bushling, supra, 117 Cal.App.4th at 510.)  

John Muir has not shown it is entitled to judgment as a matter of law. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-02330 
CASE NAME: FISCHER VS. FLORES 
HEARING ON MOTION FOR ORDER PERMITTING DISCOVERY OF FINANCIAL COND. 
FILED BY NOAH FISCHER 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement Filed. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/12/21 

 
 

- 6 - 

  

 7.  TIME:  9:00   CASE#: MSC20-02049 
CASE NAME: BERKO VS. BLACK 
HEARING ON APPLICATION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Hearing continued to 3/19/21 at 9:00 a.m. in Dept. 07 per order filed 3/4/21 on Defendant’s 
Ex Parte Application. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02049 
CASE NAME: BERKO VS. BLACK 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 8/11/21 at 8:30 a.m. in Dept. 07 per order filed 3/4/21 on Defendant’s 
Ex Parte Application. 
 

  

 9.  TIME:  9:00   CASE#: MSN20-1509 
CASE NAME: BURREY VS. NJC CONSULTING, LLC 
HEARING ON MOTION FOR ORDER CHANGING VENUE 
FILED BY NJC CONSULTING, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

10.  TIME:  9:00   CASE#: MSN20-1509 
CASE NAME: BURREY VS. NJC CONSULTING, LLC 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Mooted as the matter is now transferred. 
 

  

11.  TIME:  9:00   CASE#: MSN20-1930 
CASE NAME: RE: TODD RAGLAND 
HEARING ON PETITION RE TRANSFER OF STRUCTURED SETTLEMENT PAYMENTS 
FILED BY PATRIOT SETTLEMENT RESOURCES LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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12.  TIME:  9:00   CASE#: MSN21-0012 
CASE NAME: SHERMAN VS. MT. DIABLO SOLANO 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
* TENTATIVE RULING: * 
 
Unopposed motion granted as requested and as clarified in the reply (Supplemental) brief. 
 

  

13.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
The hearings on the pending demurrers and motions to strike are continued to March 19, 2021, 
at 9:00 a.m., in Department 07.  The Court will issue substantive tentative rulings on the 
afternoon of March 18. 
 

  

14.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY ROBERT FITZSTEPHENS, et al. 
* TENTATIVE RULING: * 
 
Please see Line 13. 
 

  

15.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY ROBERT FITZSTEPHENS, et al. 
* TENTATIVE RULING: * 
 
Please see Line 13. 
 

  

16.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
Please see Line 13. 
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17.  TIME: 10:30   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
SPECIALLY SET HEARING ON: SCHINDLER & SIERRA'S CLAIMS 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
Continued to 3/19/21 at 9 a.m. 
 

  

18.  TIME: 10:30   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
SPECIALLY SET HEARING ON: MOTION FOR EQUITABLE CONTRIBUTION 
SET BY SCHINDLER ELEVATION CORP. AND SIERRA PACIFIC 
* TENTATIVE RULING: * 
 
Continued to 3/19/21 at 9 a.m. 
 

 

19.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RICHARD PONTES 
* TENTATIVE RULING: * 
 
For the same reasons articulated in Line 20, below, Defendant Richard Pontes’ Demurrer to 
Plaintiff Matthew Horner’s Second Amended Complaint is sustained, with one opportunity 
to amend. 
 

  

 20.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MARIAN PONTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Marian Pontes dba Realty 
World Delta Country (“Defendant” or “Realty World”). The Motion relates to Plaintiff Matthew 
Horner, in the Capacity of Trustee of the Carl J. Garrett and M. Ann Garrett Family Trust as 
Successor in Interest for Former Carl Garrett (“Plaintiff” or “Horner”)’s Second Amended 
Complaint (“SAC”). The SAC alleges thirteen causes of action: (1) elder abuse; (2) negligent 
breach of fiduciary duty; (3) intentional breach of fiduciary duty; (4) negligent fraud; (5) 
intentional fraud; (6) negligent infliction of emotional distress; (7) intentional infliction of 
emotional distress; (8) negligent breach of contract; (9) intentional breach of contract; (10) 
breach of the covenant of good faith and fair dealing; (11) attorney fees; (12) attorney fees; and 
(13) punitive damages. 
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Defendant demurs to the entire SAC pursuant to Code of Civil Procedure § 430.10(b) on the 
grounds that Plaintiff does not have the legal capacity to sue, as well as each individual cause of 
action pursuant to CCP § 430.10 (e) and (f).  

For the following reasons, Defendant’s demurrer is sustained, with one opportunity to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual and Background 

Decedent Carl Garrett decided to sell his home at 4661 Spinnaker Way, in Discovery Bay in 

February 2017. (SAC at ¶ 9.) To that end, Mr. Garrett met with Defendant Richard Pontes and 

Marian Pontes, doing business as Realty World Delta Country on or around February 20, 2017. 

(SAC at ¶ 10.) Mr. Garrett executed a Residential Listing Agreement with Realty World Delta 

Country on February 20, 2017. (SAC at Ex. 2.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of $675,000.00. 

(Id.) 

The SAC alleges that “Defendants presented several offers to Plaintiff” but that “Defendants 

advised [Mr. Garrett] to reject said offers by reason of the fact said offers were contingent upon 

the sale and close of escrow for the potential buyers’ homes, notwithstanding that both the 

buyers were imminently qualified.” (SAC at ¶ 11.) 

On March 31, 2017, Defendants presented Mr. Garrett with an offer for $650,000 from Buyers 

James and Colene Venhaus. (SAC at ¶¶ 12, 13.) Though the SAC lacks clarity, it appears to 

allege that Defendant Realty World Delta Country also represented Defendants James and 

Colene Venhaus. (SAC at ¶ 12.)  

Plaintiff accepted the Venhauses offer. (SAC at ¶ 13.) The offer provided that the Venhauses 

would move in immediately and began paying $2,000 per month until the close of escrow. (Id.) 

Defendants further represented that the deal was backed by a $650,000 Promissory Note held 

by the Venhauses. (SAC at ¶ 14.) 

The deal was beset by delays. The scheduled close of escrow, originally set for June 15, 2017 

slipped to October 2017. (SAC at ¶ 15.) It was then extended to December 2017. (SAC at ¶ 21.) 

It was then extended to April 2018 with a proposed rental payment increase to $3,500 per 

month. (SAC at ¶ 22.) However, a revised version of this Addendum, executed by Plaintiff, 
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provided for monthly payments of only $2,000. (SAC at ¶ 23.) Though unclear, it appears that 

the Venhauses stopped making this $2,000 per month payment in July 2018. (SAC ¶ 28.) The 

instant complaint was filed on September 10, 2018. 

Plaintiff Garrett passed away in January 2020. Subsequently, three motions were filed: (1) a 

motion by James Horner, as trustee of Garrett’s family trust, to substitute himself for the now-

deceased Garrett as plaintiff in the action; (2) a motion for leave to file the SAC (the “first 

amended complaint” apparently being the Doe amendment to the original complaint adding 

Venhaus); and (3) Horner’s motion for trial preference under Code of Civil Procedure § 36. 

Those motions were heard on June 18, 2020. At that time, Judge Treat in Department 12 

granted the motion to substitute as well as the motion for leave to file the Second Amended 

Complaint, subject to several reservations. He denied the motion for preferential trial setting. 

Pursuant to a further case management conference on July 15, 2020 the Court noted that 

Plaintiff had been attempting to file a Third Amended Complaint, which was rejected by the 

Clerk’s office. 

Before the Order granting the motion to substitute and motion for leave were filed, the Clerk’s 

office rejected several Answers to the SAC. The Order granting Plaintiff’s motion for leave to file 

the SAC was ultimately filed on November 2, 2020 along with the SAC. Subsequently, Plaintiff 

filed a Motion for Summary Judgment on December 2, 2020, which he then withdrew on 

December 14th. Both Defendant Marian Pontes and Richard Pontes filed the instant Demurrers 

on January 22nd, 2021. 

Analysis 

As a threshold issue, Defendant Realty World-Delta Country argues that Plaintiff’s SAC fails 

because Plaintiff does not have legal capacity to sue. Specifically, that the SAC pleads that 

Carl Garrett, as an individual, owned the subject property and entered into the listing agreement 

with Defendant Realty World-Delta Country. As the Court noted in its prior order granting leave 

for Matthew Horner to file the SAC, “while Horner does provide papers apparently establishing 

that he is the successor trustee to the Garrett family trust, he does not explicitly cover 

the further point of how the trust comes now to be the owner of either the subject property or 

Mr. Garrett’s asserted causes of action, whether against the Pontes defendants or against the 

Venhaus defendants.” 

In his Opposition document (improperly titled “Reply”), Plaintiff does not substantively address 

this issue; instead, he notes that Defendants at one point attempted to file answers to the 

Second Amended Complaint but that they later chose to demur once the SAC was properly on 

file with the Court. This observation is not responsive to the substantive arguments of the 

Demurrer. Furthermore, the answers were never accepted by the Court; as a consequence, 

there was no procedural bar to filing the Demurrers.  

Plaintiff’s statement that “this is the exact Complaint filed on September 2018 with the only 

change was the substitution of Matthew Horner as Trustee in place of Carl Garrett, and naming 

Defendant Buyers as co-Defendants” (Opp. at 8:2-4) essentially acknowledges that he failed to 

address the Court’s concerns articulated in its order granting leave to file the Second Amended 
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Complaint. Plaintiff’s failure to allege that either the residence was placed within the family trust 

during Garrett’s lifetime or to argue (with authority) the legal basis on which Garrett’s claims 

passed into the estate (and that he is the proper estate representative) is fatal to his opposition. 

As a consequence, the Court need not reach Defendant’s additional arguments with respect to 

each individual cause of action.  

The Court sustains Defendant’s Demurrer, with a single opportunity to amend. Any amended 

complaint is to be served and filed no later than 3/26/21 and any responsive pleading is to be 

served and filed not later than 4/9/21. 

 

The Court notes that it is in receipt of Counsel for Plaintiff’s supplemental declaration wherein he 

requests that the Court set a hearing date on his Motion for Summary Judgment (filed 12/1/2020 

and withdrawn on 12/14/2020). In light of the above order, the MSJ is no longer directed at the 

operative pleading, as the Defendant’s Demurrer has been sustained. As such, the Court 

declines to reinstate the MSJ. 

 

 

 


